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OPINION

On August 7, 2000, the Defendant entered guilty pleasto one count of delivery of lessthan
.5 gramsof cocaine; two counts of possession with intent to deliver .5 gramsor more of cocaine; and
one count of possession with intent to deliver %2 ounce or more of marijuana. He was sentenced as
a multiple offender to ten years for the delivery of cocaine, thirteen years for each count of
possession with intent to deliver cocaine, and four years for the possession with intent to deliver
marijuana. All sentences were ordered to be served concurrently; thus the Defendant received an
effective thirteen year sentence.

The Defendant requested that he be sentenced to community corrections rather than
incarceration. At the sentencing hearing, the Defendant testified that he livesinMemphis with his
“commonlaw” wifeand their three children, whom he supports. He stated that he al so hastwo other
children for whom he provides support. The Defendant said that he hasajob driving atruck and that
he needs to work to support hisfamily. Hiswife receives $500 per month in disability benefits, but



sheisunabletowork. Therent doneis$525 per month, and other than hiswife' s disability check,
heisthe only source of incomefor the family.

The Defendant admitted that he has three prior felony drug convictions, two prior
misdemeanor drug convictions, and one prior felony burglary conviction. The Defendant admitted
hisguilt intheseprior drug convictions, and he asserted that he had adrug problem. Hetestified that
hewould sell small amounts of cocaine or marijuanato makeenough moneyto support hisown drug
habit. Hereceived probation for these prior convictions, and hetestified that no probation violation
reportswere ever filed against him. He said that he completed probation on these matters and that
he was not on probation when the current offenses occurred.

TheDefendant wasforty-oneyearsold a thetime of sentencing. Hisformal education ended
withthetenth grade, but he stated he had earned his G.E.D. According to theDefendant, at thetime
of the sentencing hearing he had not used drugsin over ayear. He testified that he finally realized
the mistake he was making with his life and that if given the chance, he would succeed in a
community corrections program. He asked for the opportunity to redeem himself.

Judy Anthony, the Defendant’ s“ common law” wife, testified that sheand the Defendant have
threechildrentogether. She explained that she has narcolepsy, whichisasleeping disorder, and that
sheisunabletodrive by herself because shecould fall asleep at any time. The Defendant provides
support for their three children and also two other children. To the best of her knowledge, the
Defendant has not used drugsin the past year. Ms. Anderson testifiedthat the Defendant’ s behavior
has changed in the past year, and he now stays home and helps with the children.

After hearing this evidence, the trial court denied the Defendant’ s request for a community
corrections sentence. In so doing, the court stated,

Considering the fact that the defendant has entered apleaof guilty to seriousfelony
offenses, has a prior record of felony drug convictions from 1995, 1994, and 1990,

the Court finds that measures less restrictive than confinement have been applied
unsuccessfully in the past, that confinement is necessary to avoid depreciating the
seriousness of the offense or offenses, [and] that alternate sentencing is not
appropriate in this particular case.

The Defendant now asserts that this ruling was error.

When an accused challengesthe length, range, or manner of service of asentence, this Court
has a duty to conduct ade novo review of the sentence with a presumption that the determinations
made by the trial court are correct. Tenn. Code Ann. 8 40-35-401(d). This presumption is
“conditioned upon the affirmative showingintherecord that thetrial court considered the sentencing
principles and all relevant fads and circumstances.” State v. Ashby, 823 SW.2d 166, 169 (Tenn.
1991).



When conducting ade novo review of asentence, this Court must consider: (@) the evidence,
if any, received at thetrial and sentencing hearing; (b) the presentence report; (c) the prindples of
sentencing and arguments as to sentencing aternatives, (d) the nature and characteristics of the
criminal conduct involved; (e) any statutory mitigaing or enhancement factors; (f) any statemert
made by the defendant regarding sentenang; and (g) the potential or lack of potential for
rehabilitation or treatment. See Tenn. Code Ann. 88 40-35-102, -103, -210; State v. Brewer, 875
SW.2d 298, 302 (Tenn. Crim. App. 1993); State v. Thomas, 755 S.W.2d 838, 844 (Tenn. Crim.
App. 1988).

If our review reflectsthat thetrial court followed the statutory sentencing procedure, that the
court imposed a lawful sentence after having given due consideration and proper weight to the
factorsand principles set out under the sentencing law, and that the trial court’ s findings of fact are
adequately supported by the record, then we may not modify the sentence even if we would have
preferred adifferent result. Statev. Pike, 978 S.W.2d 904, 926-27 (Tenn. 1998); State v. Fletcher,
805 S\W.2d 785, 789 (Tenn. Crim. App. 1991).

Whilewe agree with the Defendant that heis eligible for acommunity corrections sentence
dueto the non-violent nature of hisoffenses, see Tenn. Code Ann. § 40-36-106(a), an offender isnot
automatically entitled to such relief if he or she meetsthe requirementsfor eligibility. See Statev.
Ball, 973 S.W.2d 288, 294 (Tenn. Crim. App. 1998); Statev. Taylor, 744 S\W.2d 919, 922 (Tenn.
Crim. App. 1987). Rather, the statute provides that the criteria shall be interpreted as minimum
standardsto guide atrial court’ s determination of whether that offender iseligible to be considered
for community corrections. Tenn. Code Ann. § 40-36-106(d).

The legidature has mandated that a defendant who “is an especially mitigated or standard
offender convicted of a Class C, D, or E felony is presumed to be a favorable candidate for
alternative sentencing optionsin the absence of evidenceto the contrary.” 1d. § 40-35-102(6); State
v.Lane, 3S.W.3d 456, 462 (Tenn. 1999). Howeve, because the Defendant in thiscaseisamultiple
offender and was convicted of two Class B fd onies, heisnot entitled to apresumption of aternative
sentencing. Furthermore, the legislature has provided that sentences involving confinement should
be based on the fdlowing considerations:

(A) Confinement is necessary to protect society by restraining a defendant who has

along history of criminal conduct;

(B) Confinement is necessary toavoid depreciaing the seriousness of the offense or

confinement is particularly suited to provide an effective deterrenceto otherslikely

to commit similar offenses; or

(C) Measures less restrictive than confinement have frequently or recently been

applied unsuccessfully to the defendant].]

Tenn. Code Ann. § 40-35-103(1); see also State v. Hooper, 29 SW.3d 1, 5 (Tenn. 2000); State v.
Ashby, 823 SW.2d 166, 170 (Tenn. 1991).




Considering the Defendant’s four current drug convictions and his history of prior drug
convictions, we agree with the trial court’s findings that the Defendant has a history of criminal
conduct and that measures less restrictive have been frequently applied unsuccessfully to the
Defendant. In 1990 and againin 1991, the Defendant was convicted of amisdemeanor drugoffense
and given probation. 1n 1995, the Defendant was convicted of three felony drug offenses and again
givenprobation. Although the Defendant completed histermsof probation, he continued to commit
drug offenses. Obviously, the prior sentences of probation did nothing to convince the Defendant
of the serious nature of committing drug offenses. Accordingly, we concludethat the Defendant has
failed to meet his burden of demonstrating that his sentence isimproper.

The judgment of thetrial court is affirmed.

DAVID H. WELLES, JUDGE



